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45 6 HARVARD LAW REVIEW. 

decision in another case inconsistent with the rulings of the Court of Appeals 
The lower court, instead of following the rulings of the intermediate court, 
adopted the rule laid down by the highest court. Held, on second appeal to the 
intermediate court, that this is error. District of Columbia v. Brewer, 37 Wash. 
L. Rep. 65 (D. C, Ct. App., Jan. 5, 1909). See Notes, p. 438. 

Police Power — Nature and Extent — Conflict between State 
and Federal Police Power. — Under a federal statute the defendants were 
indicted for introducing liquor upon Indian land. The land was held by Indians 
in severalty as citizens of the United States, under a preliminary patent, but the 
federal government retained the legal title as trustee. Held, that the offense 
charged is solely within the police jurisdiction of the state government. United 
States v. Sutton, 165 Fed. 253 (Dist. Ct., E. D. Wash.). 

Although the police power is usually exclusively exercised by the state gov- 
ernment, the federal government may exercise this power as incidental to its 
protection of those interests over which it has control. United States v. Cam- 
field, 167 U. S. 518. See United States v. Dewitt, 9 Wall. (U. S.) 41. From 
the separation of the two governments, however, it does not follow that the par- 
amount sovereignty of the one excludes any police regulation by the other of 
the same subject matter. Thus police regulation by a state in excluding dis- 
eased cattle, and again in forbidding the running of freight trains on Sunday, 
has been upheld, although the effect of such legislation upon interstate com- 
merce is apparent. Missouri, Kansas &* Texas Ry. v. Haber, 169 U. S. 613; 
Hennington v. Georgia, 163 U. S. 299. In the similar problem of conflicting 
state and federal jurisdiction presented in the main case, it is conceivable that 
federal police regulation for the protection of the land might properly affect 
the inhabitants thereof. But inasmuch as the statute under which the de- 
fendants were indicted was solely a police regulation of the Indian inhabitants, 
the result reached is sound. Matter of Heff, 197 U. S. 488. But see United 
States v. Mullin, 71 Fed. 682. 

Powers — Extinguishment of Power Appendant by Conveyance in 
Fee before Appointment. — By a marriage settlement land was conveyed 
to a trustee to hold and pay the rents to a life tenant, and on her death to 
convey to the appointees or those taking in default. The settlement gave a 
general power of appointment by will to the life tenant, and the property, in 
default of appointment, to her heirs and assigns, and provided that on her death 
the trusts should cease and determine and that the appointees hold in fee 
simple absolute. The life tenant conveyed a fee to the defendant's grantor and 
subsequently appointed by will to the plaintiff. Held, that the life tenant takes 
an equitable fee by the Rule in Shelley's Case ; that the power is consequently 
a power appendant and is therefore extinguished by the conveyance in fee. 
McFall v. Kirkpatrick, 86 N. E. 139 (111.). See Notes, p. 444. 

Suretyship — Co-sureties — Rights"of Surety Signing Note at Re- 
quest of Prior Surety. — The plaintiff and the defendant were sureties 
upon a promissory note for the sum of $10,000. A transferee of the note ob- 
tained a judgment against the plaintiff for $9,076.36, which the plaintiff paid. 
He then brought this action to recover the amount so paid. The first cause of 
action stated that the defendant, after signing as surety, requested the plaintiff 
so to sign, and that the plaintiff did so sign only at such request ; the second, 
that the defendant assured the plaintiff that he would not, and should not, be 
subjected to any loss by reason of his signing. The defendant demurred to 
both causes of action. Held, that the demurrers should be sustained. Chafifiell 
v.John, 99 Pac. 44 (Colo.). 

The right of one co-surety against another is limited to contribution for what- 
ever sum he has paid in excess of his share. Deering v. Winchelsea, 2 B. & P. 
270. As between themselves, each is a principal to the extent of his share of 
the joint and several debt, and the other is as to such share a surety. See 



